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Reorganization Plans
A Formula for Setting Cram Down Interest Rates

O
n May 1, 2004, a plurality of the
U.S. Supreme Court issued an
important decision in Till v.
SCS Credit Corp. concerning

the rate of interest to which a secured 
lender is entitled under a “cram down” plan
under Chapter 13 of the Bankruptcy
Code.1 Although Till was decided under
Chapter 13 of the Bankruptcy Code and
although there are arguments for distin-
guishing a Chapter 11 cram down from one
under Chapter 13,as a practical matter most
if not all bankruptcy courts are likely to
presumptively apply Till in the Chapter 11

context as well. 
Under both chapters 11 and 13, if a plan

proposes to satisfy a secured claim by 
promising a series of deferred cash payments
over time rather than a lump sum payment,
then the secured creditor is entitled to an
interest component to ensure that it
receives the present value of its allowed
secured claim. As reflected in the Till
decisions of the Bankruptcy Court, the
District Court, Court of Appeals and the
United States Supreme Court, a variety of
approaches in determining the appropriate
interest rate have been adopted. Section
1129(b) of the Bankruptcy Code,2 governs
“cram downs,” and its legislative history
provide little guidance on how to determine
the appropriate interest rate in a present
value analysis.3

Accordingly, “[t]he case law with regard
to an appropriate [interest rate] for cram
down purposes has blossomed into a ‘many
colored splendor’ of conflicting and 
sometimes indecipherable formulas.”4 It has
been noted that courts addressing the issue
have applied different rationales and
reached different results when deciding the
appropriate interest rate.5 These approaches
have included: (1) the current market rate
for similar loans; (2) the rate the 
creditor must pay to replace the funds; (3)
the risk-free rate; (4) the interest rate in the
original contract; (5) the IRS judgment rate
set forth in 26 U.S.C. §6621; (6) the 
statutory judgment rate; and (7) the
Treasury Bill rate without a risk factor.6

Four Present Value Methods 

The Bankruptcy Court in Till utilized the
“prime plus” or “formula approach” in 
setting the cram down interest rate. This
method involves taking the national 
prime rate and then adding an additional 
percentage to compensate for the risk of

non-payment posed by the debtor (the 
“formula approach”). In Till, this approach
yielded an interest rate of 9.5 percent, 
based upon the then prevailing prime 
rate of 8 percent and a risk adjustment 
of 1.5 percent.7

The District Court reversed the
Bankruptcy Court, finding that bankruptcy
court should set the cram down rate of 
interest at the level the creditor could have
obtained if it had foreclosed on the loan,
sold the collateral and reinvested the 
proceeds in loans of equivalent duration and
risk (the “forced loan approach”).8 The
District Court determined that the 
appropriate rate under the forced loan
approach was 21 percent.9

The Court of Appeals endorsed a 
modified version of the forced loan
approach, holding that in a cram down 
proceeding, the present value inquiry 
should focus on the interest rate “that the
creditor in question would obtain in making
a new loan in the same industry to a debtor
who is similarly situated, although not in
bankruptcy.”10 To approximate that rate, the
Court of Appeals looked to the 
pre-bankruptcy contract rate between the
debtor and the secured creditor (21 
percent).11 The Court of Appeals, 
however, recognized that the contract rate
could not account for all of the risks and
economies attendant to a bankrupt, 
court-supervised debtor and therefore
remanded the case to the Bankruptcy Court
with instructions to afford the debtor and
the secured creditor the opportunity to
rebut the contract rate (the “presumptive
contract approach”).12
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The fourth approach was expressed in the
dissenting opinion of the Court of Appeals,
which advocated a cost of funds approach
that would examine “what it would cost the
creditor to obtain the cash equivalent of the
collateral from an alternative source.” (the
“cost of funds approach”).13

Supreme Court Analysis

In Till, the plurality rejected each of the
three alternative approaches in favor of the
formula approach, noting that “[e]ach of
these approaches is complicated, imposes
significant evidentiary costs, and aims to
make each individual creditor whole rather
than ensure the debtor’s payments have the
required present value.”14

Three guiding principles informed the
plurality’s analysis in Till:

First, the methodology for determining
the appropriate interest rate should be
essentially the same in each of the instances
in which the Bankruptcy Code requires that
the Bankruptcy Court determine the 
present value of a stream of payments.15 As
such, the method that is adopted should be
usable in any of these contexts.16

Second, the Bankruptcy Code expressly
authorizes the Bankruptcy Court to modify
the terms of any pre-bankruptcy agreement
governing the debtor-creditor relationship;
accordingly, little if any deference to the
pre-existing contract is required.17

Third, the inquiry in setting the appro-
priate rate should be objective, rather than
subjective.18

In the view of the Till plurality, each of
the approaches used by the lower courts
failed to satisfy these principles. The 
plurality rejected the forced loan approach,
noting that it requires a Bankruptcy Court
“to consider evidence about the market 
for comparable loans to similar (though 
nonbankrupt) debtors — an inquiry far
removed from such courts’ usual task of
evaluating debtors’ financial circumstances
and the feasibility of their debt adjustment
plans.”19 The plurality further noted that
the forced loan approach overcompensates
creditors because it considers risks and costs
that are not relevant in the context of a
court-administered cram down.20

Similarly, the plurality objected to the pre-
sumptive contract approach as being too
focused on the creditor’s use of the proceeds
from a foreclosure sale and requiring 
debtors in conjunction therewith to perform
extensive discovery regarding, among other
things, the creditor’s cost of overhead, 
financial condition and lending practices.21

As to the cost of funds approach, the 
plurality noted that it “mistakenly focuses on
the creditworthiness of the creditor” and like
the presumptive contract approach, “imposes
a significant evidentiary burden” on the
debtor who is forced to discover evidence of
the creditor’s financial condition.22

‘Straightforward Inquiry’

The plurality noted that unlike the other
approaches, the formula approach “entails a
straightforward, familiar and objective
inquiry and minimizes the need for 
potentially costly additional evidentiary
proceedings.”23 In the view of the plurality,
the formula approach involves the 
relatively simple exercise of looking up the
national prime rate and then adding an
appropriate risk premium.24

As a preliminary matter, the plurality
noted that in its view the prime rate 
already takes into account “the financial
market’s estimate of the amount a 
commercial bank should charge a credit-
worthy commercial borrower to compensate
for the opportunity costs of the loan, the
risks of inflation, and the relatively slight
default risk.”25 Thus, in the view of the 
plurality, all that needs to be added is some
premium to take into account that a debtor
emerging from bankruptcy protection might
pose more risk than a borrower that has not
sought bankruptcy protection.26

The plurality’s comments regarding
determination of the risk premium are of
particular interest and concern to secured
creditors. Because the determination of this
risk premium will be a major battleground
for secured creditors contesting confirma-
tion, it is worth quoting the plurality 
at length:

The appropriate size of that risk 
adjustment depends, of course, on such
factors as the circumstances of the

estate, the nature of the security and
the duration and feasibility of the 
reorganization plan. The court must
therefore hold a hearing at which the
debtor and any creditors may present
evidence about the appropriate risk
adjustment … starting from a conced-
edly low estimate and adjusting upward
places the evidentiary burden squarely
on the creditors, who are likely to have
readier access to any information 
absent from the debtor’s filing (such as 
evidence about the “liquidity of the

collateral market”) (quoting Justice
Antonin Scalia,  dissenting) (emphasis
in original).27

In Till, the Bankruptcy Court added a 
risk premium of 1.5 percent.28 While not 
deciding the appropriate range of risk premi-
ums, the Supreme Court plurality decision
noted with apparent approval a range of 1 to
3 percent used in a variety of other reported
decisions.29 In the view of the plurality, the
rights of the secured creditor are protected
by the Bankruptcy Court’s determination
that a particular plan is feasible — and that
payment is therefore reasonably assured in
the plurality’s view — rather than a high risk
premium. According to the plurality, “the
court … [should] select a rate high enough
to compensate the creditor for its risk but
not so high as to doom the plan.”30 If 
an excessively high rate is required to 
compensate for the risk of going forward,
then the plan should not be confirmed.31

Concurring in the result, Justice
Clarence Thomas argued that the
Bankruptcy Code in most instances does
not require any risk premium.32 Justice
Thomas based his conclusion on the 
distinction between the present value of a
stream of cash payments and the present
value of a promise to pay over time.33 Since
this analysis was adopted by neither the 
plurality nor the dissenting opinion in 
Till, it is likely to have little express effect
on the analytic approach adopted by the 
bankruptcy court going forward. To the
extent that the dissenting opinion, howev-
er, signals a hostility to risk premiums, it
may be taken into account by the lower
courts going forward.
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Justice Scalia (joined by Chief Justice
William Rehnquist and justices Sandra Day
O’Connor and Anthony M. Kennedy)
agreed with the plurality that in determin-
ing the appropriate discount rate, debtor-
specific risks must be taken into account.34

In the view of the dissent, however, this
argues for the utilization of the presumptive
contract approach. The dissent argued that
the rate achieved by the presumptive 
contract approach is a good indicator of
actual risk to creditors and will provide a
quick and reasonably accurate standard for
bankruptcy courts to follow.35

Critique of ‘Till’

While a full-fledged critique of the 
plurality decision is beyond the scope of this
article, a few salient points should be made.

First, the plurality decision, in equating
the finding of feasibility, which is a 
requirement for confirmation, with a 
relatively low risk of default ignores not
only practical experience but also the scope
of the feasibility requirement. For example,
a 1992 study of consummation rates of 
confirmed Chapter 11 plans in the
Southern District of New York revealed
that only 38 percent of confirmed plans for
companies anticipating continued business
operations after emergence from bankruptcy
were actually consummated.36 Moreover,
the requirement of feasibility is satisfied if
the Bankruptcy Court finds that a particular
plan has a “reasonable” prospect of success;
it does not require a “guarantee” of 
success.37 In fact, given the propensity of
bankruptcy court to favor reorganization,
there is a significant risk that a plan may be
found to be feasible yet still ultimately fail.
A 1996 study revealed that within 14 years,
50 percent of all confirmed Chapter 11
plans that had been subject to a feasibility
challenge were substantially modified or
failed prior to full consummation.38

Second, the relatively low range of risk
premiums implicitly approved by the 
plurality seems inadequate to address the
wide range of businesses, collateral classes,
Chapter 11 plans and other factors that can
have a meaningful effect on the risk of 
nonpayment following confirmation. For

example, in comparison to properties 
such as office space, hotels experience a 
relatively short lag between a change in
economic or other conditions and hotel
earnings.39 Consequently, the total delin-
quency rate for hotel loans is approximately
four times higher than that of commercial
mortgage-backed securities as a whole.40

The class of collateral alone, therefore, can
greatly vary the risk of nonpayment.

Finally, the attempt to preserve plan 
feasibility by artificially keeping risk premi-
ums low unfairly shifts the risk of the 
reorganization process to dissenting creditors.

Secured lenders with above-market
interest rates on their existing loans will face
increased demands by troubled borrowers for
interest rate reductions, with the implicit or
explicit threat of bankruptcy if such demands
are not met. This environment will place
increased pressure on holders of securitized
commercial mortgages, which are particular-
ly dependent upon the receipt of the original
interest rate provided for in the pre-
bankruptcy loan documents. 

Considering Alternatives

This changed environment will require
that holders of secured loans consider 
alternatives to bankruptcy as possibly being
preferable. For example, under certain 
circumstances, a forbearance agreement
that maintains the existing contract interest
rate for accrual purposes while adopting a
lower pay rate may be far preferable to a
cram down battle that could result in a 
permanent reduction in the interest rate.
Moreover, a bankruptcy filing after the bor-
rower’s failure to live up to the terms of a
forbearance agreement may give the secured
lender considerably more ammunition in
arguing that the debtor’s plan is not feasible.

If bankruptcy is either preferable or
unavoidable, then Till will likely require
holders of secured loans to act earlier and
more aggressively to protect their rights. For
example, it may be appropriate to seek 
early stay relief, appointment of a Chapter
11 trustee, or discovery under Bankruptcy
Rule 2004 (with the goal of buttressing a
case that the plan is unfeasible or at least 
particularly risky). 
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